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@ See D. Euler, M. Gehring , M. Scherer,eds. , Transparency in International Investment Arbitration; A
Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge:
Cambridge University Press, 2015, p.5.

@2 See Arjan Lejour, Maria Salfi, “The Regional Impact of Bilateral Investment Treaties on Foreign
Direct Investment” , Cpb Discussion Paper,Accessed September 30,2017 , https://www. cpb. nl/sites/ default/
files/publicaties/download/cpb - discussion — paper — 298 — regional — impact — bilateral — investment —
treaties — foreign — direct — investment. pdf.

@ See UNCTAD, Investor — State Dispute Settlement. Review of Developments in 2015, Accessed
September 30,2017, http ://unctad. org/en/PublicationsLibrary/webdiaepcb2016d4 _en. pdf.

@ SR T CE PR T B R R 5 XSGR S A RS , B B A% i 2007
AERRL, 55 165 ~ 166 171,

B See Simon Lester, “How We Got Here and Where Next” , ICTSD: The ISDS Controversy , Accessed
September 30,2017 ,http://www. ictsd. org/opinion/the — ISDS - controversy — how — we — got — here — and —
where — next. See also, EFILA, A Response to the Criticism against ISDS, Accessed September 30,2017,
http://efila. org/wp — content/uploads/2015/05/EFILA _in_response _to_the — criticism _of _ISDS _final _
draft. pdf.
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Investment Policies for Development, Investor - State Disputes: Prevention and Alternatives to Arbitration ,
New York and Geneva: United Nations, 2010, p. 16. JR4FTA N TR S Ak R 2 1 Gl 72
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Joel Dahlquist, “Emergency Arbitrators in Investment Treaty Disputes”, Kluwer Arbitration Blog, Accessed
September 30,2017, http .//kluwerarbitrationblog. com/2015/03/10/emergency — arbitrators — in — investment —
treaty — disputes/.

@ See UNCTAD, Investor — State Dispute Settlement: Review of Developments in 2015, Accessed
September 30,2017 ,http://unctad. org/en/PublicationsLibrary/webdiaepcb2016d4 _en. pdf.

@ See Jeswald W. Salacuse, “Is There a Better Way — Alternative Methods of Treaty — Based,
Investor — State Dispute Resolution” , Fordham International Law Journal, Vol. 31, 2007, pp. 138 - 185.

@ See Anthony Depalam, “NAFTA’ s Powerful Little Secret; Obscure Tribunals Settle Disputes, but
Go Too Far”, Critics Say, New York Times, Accessed September 30,2017, http://www. nytimes. com/
2001/03/11/business/nafta — s — powerful - little — secret — obscure — tribunals — settle — disputes — but — go —
too — far. html.

® See UNCTAD, Taking Stock of IIA Reform, Accessed September 30,2017, http.://unctad. org/en/
PublicationsLibrary/webdiaepcb2016d3_en. pdf.

©® See UNCTAD, Reform of Investor — State Dispute Settlement ; In Search of a Roadmap Special issue
for the Multilateral Dialogue on Investment, Accessed September 30,2017, http://unctad. org/en/pages/

publications/Intl — Investment — Agreements — Issues — Note. aspx.
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August Reinisch, “The Issues Raised by Parallel Proceedings and Possible Solutions” , The Backlash against
Investment Arbitration; Perceptions and Reality, Netherlands; Kluwer Law International BV, 2010, p. 113.

@ See Charles N. Brower, Stephen W. Schill, “Is Arbitration a Threat or a Boon to the Legitimacy of
International Investment Law” , Chicago Journal of International Law 9, 2009, pp.471, 477.
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@ See Christoph Schreuer, “ Paradigmenwechsel im Internationalen Investitionsrecht” , Waldemar
Hummer,ed. , Paradigmenwechsel im Vélkerrecht zur Jahrtausendwende , 2002 , p.237 ,%%5| | Stephan W.
Schill, “The Sixth Path: Reforming Investment Law from Within” , Society of International Economic Law
Working Paper, No.2014/02, 2014, p.6,

B See Stephan W. Schill, “The Sixth Path: Reforming Investment Law from Within” , Society of
International Economic Law Working Paper, No.2014/02, 2014, p.2.

©® See ICSID Secretariat, Possible Improvements of the Framework for ICSID Arbitration, Accessed
September 30, 2017, http://pge. gob. ec/images/documentos/2016/Biblioteca/NOTA% 20175/NOTA%
20175% 20INGLES. pdf.
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International Economic Law Working Paper, No.2014/02, 2014, p.6.
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@ See UNCITRAL, United Nations Convention on Transparency in Treaty — based Investor — State
Arbitration(New York, 2014 ) (the “Mauritius Convention on Transparency” ) , Accessed September 30,
2017 ,http://www. uncitral. org/uncitral/en/uncitral_texts/arbitration/2014 Transparency_Convention. html.
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@ See Claudia Reith, “New UNCITRAL Rules on Transparency 2014 — Significant Breakthrough or a
Regime Full of Empty Formula” , Yearbook on International Arbitration 4, 2015, p. 123 ; Mariel Dimsey,
“The Resolution of International Investment Disputes; Challenges and Solutions” , Eleven International
Publishing 1, 2008, p.13.

@ See Douglas, Zachary, “The Hybrid Foundations of Investment Treaty Arbitration”, British
Yearbook of International Law 74, 2004, p. 151. —J5 T , fE G Pk J& E PR A EL P2, 6 B F A w4
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T RELA M BE PR, See Karl — Heinz Bockstiegel, “The Role of the Arbitrators in Investment Treaty
Arbitration” , International Commercial Arbitration:; Important Contemporary Questions, 2003, pp. 366 —
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@ See Kingsbury Benedict Stephan W. Schill, “Investor — State Arbitration as Governance: Fair and
Equitable Treatment, Proportionality and the Emerging Global Administrative Law” , NYU School of Law,
Public Law Research Paper, No.09 —46, 2009, p.75.

® See Gary Born, International Commercial Arbitration; Commentary and Materials, Kluwer Law
International, 2001, p. 1; Article 1 para. 3 of Convention on the Recognition and Enforcement of Foreign
Arbitral Awards ( New York, 1958).

©® See Note by the Secretariat ( August 5,2010) para.9, UN Doc. A/CN.9/WG. 1/ WP. 160/Add. 1.

@ See Peter Muchlinski, Multinational Enterprises and the Law, New York: Oxford University Press,
2007, p.719.
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@ See Methanex Corporation v. United States of America, UNCITRAL, Decision of the Tribunal on
Petitions from Third Persons to Intervene as “amici curiae” , Accessed September 30,2017. http://www.
italaw. com/sites/default/files/case — documents/ita0517_0. pdf.
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® See Jose Daniel Amado, “From Investors’ Arbitration to Investment Arbitration; A Mechanism for
Allowing the Participation of Host State Populations in the Settlement of Investment Conflicts” , University of
Cambridge Faculty of Law Research Paper, No. 8, 2014, Accessed September 30,2017, https://papers.
ssrn. com/sol3/papers. cfm? abstract_id =2385776.
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Euler, M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration: A Guide to the
UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge. Cambridge
University Press, 2015, p.3.

® See Daniel Barstow Magraw ,Niranjali Manel Amerasinghe, “Transparency and Public Participation
in Investor — State Arbitration” , ILSA Journal of International & Comparative Law 15, 2008, p.339.
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@ See United Nations, The Foundation of International Human Rights Law , Accessed September 30,
2017 ,http://www. un. org/en/sections/universal — declaration/foundation — international — human - rights —
law/index. html.

@ See Article 21.2 of Universal Declaration of Human Rights, Accessed September 30,2017, http.//
www. un. org/en/udhrbook/ pdf/udhr_booklet_en_web. pdf.

® See Article 25. 1 of Universal Declaration of Human Rights.

© See Article 19. 2 of International Covenant on Civil and Political Rights, Accessed September 30,
2017 ,http://www. ohchr. org/EN/Professionallnterest/Pages/CCPR. aspx.

(@ See Article 10. 1 of International Covenant on Economic, Social and Cultural Rights, Accessed
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® See Andrew Tweeddale, Keren Tweeddale, Arbitration of Commercial Disputes: International and
English Law and Practice, Oxford; Oxford University Press, 2005, p.366.
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@ See National Economic & Social Rights Initiative, What are the Basic Principles of the Human
Rights Framework?, Accessed September 30,2017, https://www. nesri. org/programs/what — are — the —
basic - principles — of — the — human - rights — framework.

@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, p.9.

@ See Article 33, para.2 of China — Canada BIT.

@ See UNCTAD, World Investment Report 2016, Accessed September 30,2017, http://unctad. org/
en/PublicationsLibrary/wir2016_en. pdf.
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@ See Committee for Development Policy, Policy Note, Global Governance and Global Rules for
Development in the Post — 2015 Era, Accessed September 30,2017, http://www. un. org/en/development/
desa/policy/cdp/cdp_publications/2014 cdppolicynote. pdf.
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F¥)2002 455 5 4],

® filin, Methanex v. America % H1 {4 Il &2 A BURF 20 210 [ B n] #5282 & g vt (TISD) , 2 L
Methanex Corporation v. United States of America, UNCITRAL, Decision of the Tribunal on Petitions from
Third Persons to Intervene as “amici curiae” , Accessed September 30,2017 , http://www. italaw. com/sites/
default/files/case — documents/ita0517_0. pdf; United Parcel Service of America Inc. (UPS) v. Canada %
Fr R & MR B T\ 5% B4 ( Canadian Union of Postal Workers ) F1/[1 52 /8% & 4> ( Council of Canadians) , %
I, United Parcel Service of America Inc. v. Government of Canada, UNCITRAL, Decision of the Tribunal
on Petitions for Intervention and Participation as Amici Curiae ,Accessed September 30,2017, http://www.
italaw. com/ sites/default/files/case — documents/ita0883. pdf;Suez and Vivendi v. Argentine Z& {345 5
IEXRFP& (ACD) 44 5 P58 a0 (CELS ) FlE bR 3 5% 125 0> (CIEL) 4, Suez, Sociedad
General de Aguas de Barcelona, S. A. and Vivendi Universal, S. A. v. Argentine Republic, (ICSID Case
No. ARB/03/19), Order in Response to a Petition by Five Non — governmental Organizations for Permission
to Make an Amicus Curiae Submission.
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@ See Committee for Development Policy, Policy Note, Global Governance and Global Rules for
Development in the Post — 2015 Era, Accessed September 30,2017, http://www. un. org/en/development/
desa/policy/cdp/cdp_publications/2014cdppolicynote. pdf.

@ See de Sa Ribeiro, Marilda Rosado, Orlando José Guterres Costa Junior, “ Global Governance and
Investment Treaty Arbitration: The Importance of the Argentine Crisis for Future Disputes”, The Law &
Practice of International Courts and Tribunals 14, 2015, p.432.
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HLA BT 1B S A9 3578 AU AR 5L BT 7. 2 UL D. BEuler, M. Gehring, M. Scherer, eds. , Transparency in
International Investment Arbitration: A Guide to the UNCITRAL Rules on Transparency in Treaty — Based
Investor — State Arbitration, Cambridge: Cambridge University Press, 2015, pp.2 -3, PAEPRA] 54 % R
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TR A S B, FCORR A5 T 0 9 S 0R R A SEEOR, BT 5B B W 2 UL CIEL and 1ISD, Revising the
UNCITRAL Arbitration Rules to Address State Arbitrations, 2007, Accessed September 30,2017, http.//
www. iisd. org/pdf/2007/investment_revising_uncitral _arbitration. pdf,

@ See Article 1 para. 1 of the Rules on Transparency.

® See UNCTAD, World Investment Report 2016, Accessed September 30,2017, http://unctad. org/
en/PublicationsLibrary/wir2016_en. pdf.
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(@ See Article 1 para.2 of the Rules on Transparency.

@ Official Records of the General Assembly,68th Session, Supplement No. 17 ( A/68/17), para.
127.

@ Report on the Work of its 60th Sess. , Settlement of Commercial Disputes: Draft Convention on
Transparency in Treaty — Based Investor — State Arbitration, Feb. 3 -7, 2014, U.N. Doc. A/CN.9/WG.
II/WP. 181 (November 27, 2013).

@ See UNCITRAL, Status. United Nations Convention on Transparency in Treaty — based Investor —
State Arbitration (New York, 2014 ) , Accessed September 30,2017 , http://www. uncitral. org/uncitral/en/
uncitral_texts/arbitration/2014 Transparency_Convention_status. html.

See Article 1 of the Rules on Transparency.

See Articles 2, 3 and 6 of the Rules on Transparency.
See Articles 4 and 5 of the Rules on Transparency.

See Article 7 of the Rules on Transparency.

See Article 8 of the Rules on Transparency.

See Article 1 of the Convention on Transparency.

See Article 2 of the Convention on Transparency.

See Articles 3 and 4 of the Convention on Transparency.

See Article 5 of the Convention on Transparency.
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See Article 8 of the Convention on Transparency.
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(@M See Atrticles 6 =7, 9 — 11 of the Convention on Transparency.

@ See Article 1 para. 1 of the Rules on Transparency.

@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, p.50.

@ See Article 1 para. 1 of the Rules on Transparency.

% See Claudia Reith, “New UNCITRAL Rules on Transparency 2014 — Significant Breakthrough or a
Regime Full of Empty Formula” , Yearbook on International Arbitration 4, 2015, p.127. K Nin4A 1976
4F.,2010 4F 1 2013 4F =AMA Y CUNCITRAL ALY , FEr AL 2013 47 R A 8400 00 499 A58 ) JEE I
See UNCITRAL Arbitration Rules, Accessed September 30,2017, http://www. uncitral. org/uncitral/en/
uncitral_texts/arbitration/2010 Arbitration_rules. html.

©® See Article 1 paras. 1 and 2 of the Rules on Transparency.

@ See Article 1 para. 1 of the Rules on Transparency.

See Report of Working Group [I ( Arbitration and Conciliation) on the Work of its 56th Session
(New York, February 6 —-10,2012) , UN Doc. A/CN.9/741, para.24.
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@ See Lise Johnson, Natalie Bernasconi — Osterwalder, “New UNCITRAL Arbitration Rules on
Transparency; Application, Content and Next Steps” , Investment Treaty News, 2013.

@ See Article 1 para.2 of the Rules on Transparency.

@ See Atrticle 2 para. 1 of the Convention on Transparency.

@ See Christina Knahr, August Reinisch, “ Transparency versus Confidentiality in International
Investment Arbitration — the Biwater Gauff Compromise” , The Law & Practice of International Courts and
Tribunals 6, 2007, p.98.

® See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, p.93.
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@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge ;
Cambridge University Press, 2015, pp.93 -94.

@ See Atrticle 48(4) of ICSID Arbitration Rules.

@ See Christina Knahr, August Reinisch, “ Transparency versus Confidentiality in International
Investment Arbitration — the Biwater Gauff Compromise” , The Law & Practice of International Courts and
Tribunals 6, 2007, p. 100.
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ICSID Case No. ARB/05/22, Procedural Order No. 3, Accessed September 30,2017, http://www. italaw.
com/sites/ default/files/case — documents/ita0089. pdf, p.39, para. 153.

& See North American Free Trade Agreement, Notes of Interpretation of Certain Chapter 11 Provisions
NAFTA Free Trade Commission (July 31, 2001 ) , Accessed September 30,2017 ,http://www. sice. oas. org/
tpd/nafta/Commission/CHI1 1 understanding_e. asp.
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N, See S.D. Myers, Inc. v. Government of Canada, Procedural Order No. 16 ( concerning confidentiality
in materials produced in the arbitration) , p.3, para. 8, Accessed September 30,2017, http://www. italaw.
com/sites/ default/files/ case — documents/ita0746. pdf.

@ See D. Euler, M. Gehring,M. Scherer, eds. , Transparency in International Investment Arbitration; A
Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
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@ See Article 2 of the Rules on Transparency.

@ See Lise Johnson, Natalie Bernasconi — Osterwalder, “New UNCITRAL Arbitration Rules on
Transparency ; Application, Content and Next Steps” , Investment Treaty News,2013.

3 See Article 3 para. 1 of the Rules on Transparency.
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(@ See Article 3 para. 2 of the Rules on Transparency.

@ See Atrticle 3 para. 3 of the Rules on Transparency.

@ See Article 3 para.4 of the Rules on Transparency.

@ See Article 3 para.5 of the Rules on Transparency.

3 See Claudia Reith, “New UNCITRAL Rules on Transparency 2014 — Significant Breakthrough or a
Regime Full of Empty Formula” , Yearbook on International Arbitration 4, 2015, p. 141.

©® W, Article 6 para. 1 of the Rules on Transparency ;JR A lil, Report on the Work of its 58th Sess. ,
February 4 -8, 2013, para. 75, U.N. Doc. A/CN.9/765, X #iiA iz W BE R ) 5 Al frh M 00 L
T B 5 J ) Y F¢ KOS @], 22 DL Lise Johnson, Natalie Bernasconi — Osterwalder, “New UNCITRAL
Arbitration Rules on Transparency: Application, Content and Next Steps”, Investment Treaty News,2013,
BE411,2010 4E( UNCITRAL Frg M) 265 28 2555 3 SHLE LI AT d B J50) . 77l 2 I D. Euler, M.
Gehring ,M. Scherer,eds. , Transparency in International Investment Arbitration: A Guide to the UNCITRAL
Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge; Cambridge University
Press, 2015, p.234,

@ See Report on the Work of its 58th Sess. , February 4 -8, 2013, para.75, U.N. Doc. A/CN.9/
765.
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@ See Claudia Reith, “New UNCITRAL Rules on Transparency 2014 — Significant Breakthrough or a
Regime Full of Empty Formula” , Yearbook on International Arbitration 4, 2015, p. 141.

2 See Article 6 paras.2 and 3 the Rules on Transparency. See also Lise Johnson,Natalie Bernasconi —
Osterwalder, “New UNCITRAL Arbitration Rules on Transparency: Application, Content and Next Steps” ,
Investment Treaty News, 2013.

@ “HENTRIBEARF U ORISR A4 )TN, 2L Article 4 of the Rules on
Transparency ,

@ See Article 5 of the Rules on Transparency.

® See Report of Working Group Il ( Arbitration and Conciliation) on the Work of its 53rd Session
(October 4 —8,2010) , A/CN.9/712, para.49; Note by the Secretariat (July 29,2011) para.47, UN Doc.
A/CN.9/WG. II/WP. 166.

©® See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, p.205.
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® See Dan Price, Testimony before the Subcommittee on Trade of the House Committee on Ways and

Means, Hearing on the Summit of the Americas and Prospects for Free Trade in the Hemisphere, 2001.
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Ty AR AT B o A, FOE He W A R 5 R RE 2 A W B AS KL, See Methanex Corporation
v. United States of America, UNCITRAL, Decision of the Tribunal on Petitions from Third Persons to
Intervene as “ amici curiae” , Accessed September 30,2017 ,http.//www. italaw. com/sites/ default/files/ case
— documents/ita0517_0. pdf. 9 4~ H J5 , 7 United Parcel Service of America Inc. (UPS) v. Canada &1, %
—~ NAFTA {2 3 TR 9 UNCITRAL 4% 3K, J1-1R K72 BE 4K ¥ A 58 Methanex v. America fJ# IR,
2 N MBI T A% 8 ( Canadian Union of Postal Workers ) FIH[1 4 KBk A4 ( Council of Canadians) $i#
HEREZ S I ABAE 4 A SR I AAE R 2435 A H i, See United Parcel Service of America Inc. v.
Government of Canada, UNCITRAL, * Decision of the Tribunal on Petitions for Intervention and
Participation as Amici Curiae” , Accessed September 30,2017, http.//www. italaw. com/sites/ default/files/
case — documents/ita0883. pdf.

@ NAFTA H i1 55 % A2 T 2003 ARA50A0 75 W, A 0 NAFTA $E08 PR 501 e 2 A 5 1 72 WL
FARF RE R 7 IR, L[] 17 S 8 v Ak 2 R ) 4 2 AT R SR 2 5 A AR I i 50 7k e 2 A T L Y A 0 o
See NAFTA, Statement of the Free Trade Commission on Non — Disputing Party Participation, Accessed
September 30,2017 ,https://www. state. gov/documents/organization/38791. pdf.

® 2005 47 ICSID £G4 Tl 2 13 2 0 5 40 G 1Y R il 144 1 43 T A4 KL, 101 4 B ICSID 047
AR LRI N A5 TEXT T35 8 2 A DL A AR DGR AE , 50T ICSID JRARYE A L5 44 F-ATHE A 3k
B R Tkt Z K 3 W, See Suez, Sociedad General de Aguas de Barcelona, S. A. and Vivendi
Universal, S. A. v. Argentine Republic, (ICSID Case No. ARB/03/19), Order in Response to a Petition
by Five Non — governmental Organizations for Permission to Make an Amicus Curiae Submission.

@ 2006 4F ICSID BT T HARFERALNI , A Sk B 2 A 38 WL A0 s N FE A 5 NAFTA H i 5 5 &
IR BB (R, R AN AW K 0, UE T B IE 2 AR AU , B 2006 4F 4 5 10 H
JE PR RY R AT X TR BT RE IO R A TR (ICSID A Zy) 45 44 S, E 32 1 B4R 375 s 1 R )
PRV FH X o B S 154 2 VR R 22 AT UL A 52 W B, B8 3 T Vi FH BT U S 2 [E LD, Ak e A 2 ]

I % e i) 52 & L A W) 1Y, See Christopher Dugan et al. , Investor — State Arbitration, Oxford; Oxford
University Press, 2011, p. 173.
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S5 Bl T A R 705 4 24 0 R 6, 3 0 R 185 2
NAFTA 45 1128 AHUE BSOSk R I AU F AR 407 26 29 24 )7
SR AAREHE SRR 2 5 545 7 D I A 4 24007 4RSS PP, FLR IR
FHRSSHIRHITEIR.O A B BT 11 oh 8 BERU Y S 75 4
HSERTAR LIRS, ST RHIAT B SRR sk B 7, O e
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R

O BRTENE AN, See Article 4 para. 2 of the Rules on Transparency:; (a) within the scope
of the dispute; (b) in a concise written statement drafted in a language of the arbitration; (c) consistent with
page limits set by the arbitral tribunal; (d) describing the third party; (e) disclosing connection with any
disputing party; (f) providing information on government, person or organization that has provided to the
third person financial or substantial assistance; (g) describing the nature of the interest that the third person
has in the arbitration; and (h) identifying the specific issues of fact or law in the arbitration that the third
person wishes to address.

@ See Article 4 para.3 of the Rules on Transparency.

@ See Article 4 para. 4 of the Rules on Transparency: (a) be dated and signed by the person filing the
submission on behalf of the third person; (b) be concise, and in no case longer than as authorized by the
arbitral tribunal; (c) set out a precise statement of the third person’ s position on issues; and (d) address
only matters within the scope of the dispute.

@ 2. Article 1128 of NAFTA, 1l Methanex Corporation v. United States of America &% S. D.
Myers, Inc. v. Government of Canada %, {F NI 5L WUy 5 L4629 07 i ImE R A B VG 8F, LA AR R 5
AP BT S L4025 10 36 E RIS P RF, 2 ) PR B2 T O T AR AR B I R UL

® See Article 5 para. 1 of the Rules on Transparency.

©® See Article 5 paras. 4 and 5 of the Rules on Transparency.

@ “[ A] non - disputing State Party’ s participation might pose the risk of resurgence of diplomatic
protection, a risk not posed by participation of third parties. ” See Report of WG I on the work of its 55th
session ( Vienna,October 3 —7,2011), UN Doc. A/CN.9/736, para. 83.
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B SE IR AR 24 TF SRV AR BOTR B SM ST R 2 R O i B
FI RSN SR RS L S G W RERUIN) A7 80X 53 5 = Ak e 2 A il A
ST AT R IS AE o SN, E IR B 4 8 AN 24y
VLSRRI IS0 1T (o] b2 SR, e AR AP 1 £ A s, 82 5
AR PO A2 EDF ARSI B X 95 . (LR, AR E T A 20 452477
T B S P R AR 2 R B O

EIET VTP

FEE GBI AN 55 2 445 6 J5 2 AR Bl SCHF AR e ] 3178 1
i, PRI % A 7 ARKLE 10 45 BISMIEIE | LA B W 92 3R 5 15
A7 A TR O LI o L BISMIT O 5 B T LAy i,
HU (R S B2 IR R R, ORI RO S o e e AR 15 8.9 XS5 B
(O35 S 7 SRR A A TR S5 3 R A AR B0 15 8, PO e

(D See Article 5 of the Rules on Transparency. /&4 T AR R N AL S H T A B GE (B
TAELH IR —BOE WA AR, I 2R A S I IR e T iR WG I 7 . See UNCITRAL,
Settlement of Commercial Disputes:; Preparation of a Legal Standard on Transparency in Treaty — Based
Investor — State Dispute Settlement (2012), UN Doc. A/CN.9/WG. II/WP/176, para.41.

@ See Article 5 para. 2 of the Rules on Transparency. % &I & £ [ AR 4 i 07 46 20 B T E
otk T AR A FEIZ (A T SRR O, T BT X R R A0S A IR B AN ) A S 4
HBRE ., See Report of WG II on the Work of its 55th Session ( Vienna,October 3 —7,2011) , UN Doc. A/
CN.9/736, paras. 87 —88.

@ See Atrticle 5 para. 3 of the Rules on Transparency.

@ See Report of WG 1[I on the Work of its 55th Session ( Vienna, 3 —7 October 2011) , UN Doc. A/
CN. 9/736, para. 100.

® See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge ;
Cambridge University Press, 2015, p.223.

® See Article 7 paras. 1 —5 of the Rules on Transparency.

@ See Atticle 7 paras. 6 —7 of the Rules on Transparency.
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N ML, 2%t Biwater Gauff ( Tanzania) v. Tanzania 25 70 fif 3% 2 15 2%
PE5 e SO BRI 3R 19 5835 2

JAEGEWIBERLIN Y o7 3R 5508 T, ABATS SR AN e 5 B AT R B 7R 18 L3
LA T A R AL, 55 1 0 R HLEAE B A9 & S9Nz, {02 NAFTA 25 11
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@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, pp.250 —251, 264.

@ See Biwater Gauff (Tanzania) Ltd. v. Tanzania, ICSID Case No. ARB/05/22, Procedural Order
No. 3, Accessed September 30,2017 ,http://www. italaw. com/sites/ default/files/case — documents/ita0089.
pdf. P%ERMEE LSS B RE 2 15 X S R, A AT R 3 IR I i R, AHL B R R T R AR S
BE R , TRORAT AR AT B B TR AS PR a2 2 JEN T O T R0 ) B T SR B L
TR 7ROV 1375 W) 2 (T ot 5 2 P B AUy T 3R] ARG A AR R A 15 O 3 1 B I 3R A U AR, Seee
D. Euler, M. Gehring,M. Scherer, eds. , Transparency in International Investment Arbitration. A Guide to the
UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge: Cambridge
University Press, 2015, pp.53 -58.

®  AIEEL AL, A0 B CES = — B MR AT SR B & A AR AR TR AE B T
IR0 SO 45 03 AR SR A T4 8 1) 1400 B 8 4 R 455 558 P9 28 76 PN A0 0 55 T Ml B2
BORME R, BLEe T 8 S B30y 5O DG SR = 7 B0 5540 2 i A5 8., B8R T 5B T U580 07 5UAH 5568 =7
6 IR s HA iR 1 435 JE, , Tl e 40 A £ 285 14 1€ 0 ifp Dl 4+ U9 38 15 55 . See D. Euler, M. Gehring, M.
Scherer, eds. , Transparency in International Investment Arbitration. A Guide to the UNCITRAL Rules on
Transparency in Treaty — Based Investor — State Arbitration, Cambridge: Cambridge University Press, 2015,
pp. 265 —266. See also, William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton
and Bilcon of Delaware Inc. v. Canada, PCA Case No. 2009 - 04, Procedural Order No. 2 ( Confidentiality
Order) (May 4,2009), pp.1 -2, para. 1 (c¢), Accessed September 30,2017, http.//www. italaw. com/
sites/default/files/case — documents/italawl147. pdf; Mercer International Inc. v. Government of Canada,
ICSID Case No. ARB ( AF)/12/3, Confidentiality Order ( January 24,2013 ), para. 1 (c), Accessed
September 30,2017, http://www. italaw. com/sites/default/files/ case — documents/italaw1509. pdf.

@ N, ER A EPAT AR JEARZ 2R A T S BUNE B DA RFL RRE A Al
Fhd e BT L A 45, 25 % 4 BOWLA B9 0 94 191 %5 FUIK 7148, See D. Euler, M. Gehring, M.
Scherer, eds. , Transparency in International Investment Arbitration: A Guide to the UNCITRAL Rules on
Transparency in Treaty — Based Investor — State Arbitration, Cambridge: Cambridge University Press, 2015,
p.267. See also, Articles 2102 and 2105 of NAFTA; Articles 10.21(2), 21(3) and 21(5), 10.21 of
CAFTA - DR; Article 38(7) of Canadian Model BIT 2004.
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@ See Report of Working Group I ( Arbitration and Conciliation) on the Work of its 58th Session,
(2013) UN Doc. A/CN.9/765, para.75.

@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, pp.273 —274.

@ See Article 7 para.5 of the Rules on Transparency.

@ See Report of Working Group II ( Arbitration and Conciliation) on the Work of its 57th Session,
October 1 —5,2012, A/CN.9/790. ZME& W] W FRGAHRHE SR A8 5 Ui h o 385 206 TR E R A
KLY/ L A K YN Rt MR P QSRR {7/ g = N € s 2 NS R 1 S R S A 35 R (U 9= RN
DUAHZE 17 [n] 358, DA Ko 4% 3 %8 4H 3¢ [a) #5, See D. Euler, M. Gehring, M. Scherer, eds. , Transparency in
International Investment Arbitration; A Guide to the UNCITRAL Rules on Transparency in Treaty — Based
Investor — State Arbitration, Cambridge: Cambridge University Press, 2015, p.288. See also, Article 38(7)
of the Canadian Model BIT 2004, Article 26 of the Norway Model BIT 2007, Article 2102 (1) (b) of
NAFTA, Article XXI of GATT 1994, or Article 24(3) (a) of Energy Charter Treaty.
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@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, pp.287 —290.

@ See Article 1 para. 6 of the Rules on Transparency.

@ See Article 7 para. 6 of the Rules on Transparency.

@ CGEP AN S 7 BE AR T SE R A T IR, ST A 25 R B A i i
VR DRI ™ sl {4 DRI A phe 2 2 ARl LT T R ™ 119 5872 S5 , DAIRE B i T 5832 FVBOR 19 F 2K X 3t
BRIl i B B ], See Biwater Gauff ( Tanzania) Ltd. v. Tanzania, ICSID Case No. ARB/05/22,
Procedural Order No. 3, Accessed September 30,2017, http.//www. italaw. com/sites/default/files/case —
documents/ita0089. pdf, p.37, para. 145.

® See Article 7 para.7 of the Rules on Transparency. iX&7Eid 2 fh#k 52 B A 1 ph 3 A8 7 s2 &
I IR 15125 1), HARAR 25 15 8 38 mT AL 45 2 07 V- S BRIR AU AU . See EDF ( Services) Limited
v. Romania, ICSID Case No. ARB/05/13, Procedural Order No.2 ( May 30,2008 ), paras. 46 and 48,
Accessed September 30,2017, http://www. italaw. com/sites/default/files/case — documents/ita0263. pdf;
Quiborax S. A., Non Metallic Minerals S. A. and Allan Fosk Kaplin v. Plurinational State of Bolivia,
ICSID Case No. ARB/06/2, Decision on Provisional Measures ( February 26,2010) , paras. 142 and 148,
Accessed September 30,2017, http.//www. italaw. com/sites/default/files/case — documents/ita0698. pdf;
Biwater Gauff ( Tanzania) Ltd. v. Tanzania, ICSID Case No. ARB/05/22, Procedural Order No. 3, para.
135, Accessed September 30,2017, http://www. italaw. com/sites/default/files/case — documents/ita0089.
pdf.

©® See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, p.295.
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(@ See Note by the Secretariat ( December 13,2011) para. 52, UN Doc. A/CN.9/ WG. 1Il/WP. 169;
see also,Report of WG II on the work of its 55th Session ( Vienna, October 3 —7,2011) para. 130, UN Doc.
A/CN.9/736.

@ BEAEY 68 JH BNy LN IR B 1 5 4 5 A< 10 (R B A 24 M B 22 9 iy S L 15
KA B TR 201755 28I [ B 48 8 4 3 R 0 — TR AR AR R, 2 A W BE, iR R 5T, fE R See
Resolution adopted by the General Assembly on December 16,2013 on the Report of the 6th Committee ( A/
68/462) .

@ HEHE A SRR LA TSRO A 25 R A R DA 1 5T XRS5 AR T T 00 A LA LA 0 G i 4 T 2
P 2B E PR AR, LA R e T RE R TR 4

@ See D. Euler,M. Gehring, M. Scherer, eds. , Transparency in International Investment Arbitration .
A Guide to the UNCITRAL Rules on Transparency in Treaty — Based Investor — State Arbitration, Cambridge :
Cambridge University Press, 2015, pp.5 - 14, 355 —356.

® S UL AN 55 B (G B B vk 2 8 T IR BE R 24 A AR A o W BE LI ), 2 hetp//
huizhonglaw. com/cn/news/Hk-& [ 5175 2x 1l E T % 5 429 PP i W EE N/, Jeef5 Vs ) H 391:2017 4F 9
A30H,
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@ See Samuel Levander, “ Resolving Dynamic Interpretation; An Empirical Analysis of the
UNCITRAL Rules on Transparency” , Columbia Journal of Transnational Law 52, 2013, pp. 539 -540.

@ See UNCTAD, Investor — State Dispute Settlement; Review of Developments in 2015, Accessed
September 30,2017 ,http://unctad. org/en/PublicationsLibrary/webdiaepcb2016d4 _en. pdf.

® 2016 4510 7, ICSID EJ& 3l 8 MU0 A1 2, W3R B DE RN A4l 07 2 55 R/, See
ICSID, Amendment of ICSID’ s Rules and Regulations, Accessed September 30, 2017, https://icsid.
worldbank. org/en/Pages/about/ Amendment — of — ICSID — Rules — and — Regulations. aspx.

@ See Samuel Levander, “ Resolving Dynamic Interpretation; An Empirical Analysis of the
UNCITRAL Rules on Transparency” , Columbia Journal of Transnational Law 52, 2013, p.540.
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(@M See Daniel Barstow Magraw , Niranjali Manel Amerasinghe, “Transparency and Public Participation
in Investor — State Arbitration” , ILSA Journal of International & Comparative Law 15, 2008, pp. 352 -360.

@ See UNCITRAL, Status: UNCITRAL Rules on Transparency in Treaty — Based Investor — State
Arbitration ( New York,2014) , Acessed September 30,2017, http://www. uncitral. org/uncitral/en/uncitral_
texts/arbitration/2014 Transparency_Rules_status. html.
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@ See UNCITRAL, Status. United Nations Convention on Transparency in Treaty — Based Investor —
State Arbitration (New York, 2014 ) , Accessed September 30,2017, http://www. uncitral. org/uncitral/en/
uncitral_texts/arbitration/2014 Transparency_Convention_status. html.

@ See Atticle 9 of the Convention on Transparency.

® See Iberdrola, S. A. and Iberdrola Energia. S. A. U. v. Bolivia (PCA Case No. 2015 -05) ;
BSG Resources Limited v. Republic of Guinea (ICSID Case No. ARB/14/22).

@  See Samuel Levander, “Resolving Dynamic Interpretation: An Empirical Analysis of the UNCITRAL
Rules on Transparency”, Columbia Journal of Transnational Law 52, 2013, Accessed September 30,2017,
http ://hsfnotes. com/publicinternationallaw,/2015/10/26/ uncitral — transparency — rules — applied — for — the —
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2016, pp. 303 —304. X SLELR AT E ICSID A AT A5 BAFREAL s SCPFA A 7 T, % 1 (i B BE ML) £
Bt B B AFFRIZRR A FF B AR R A gt GEABRR L R JE 255 i 2 e e &
SCHEZ A, AU T R IR AR UERE A S s B TR AR s 8RR X WL B R 15 B A DR I AR — 24
TiNAESCH AR 2 HER A 21 H @RI EUE s ICSID Wil 24 7% B2 AR 4 5 46 T /5 B IR 26 = A5
J& BE W B2 PRI A PR sl DR (5 8, B U 1 L1 SiE 3R 30 704, UM AR — iy 7
FERT S RE ISR AR 53 AR ZT , R Al et 2E R 35 15 B Tt B 25 B , 732 iR U5
RUATURE 1 P BRI v 1 E B s 76 5 2 & R R U, A EREE D S 2 15 AL Th B B i 5 L, 5F
BINERAYRE T 0 W AR IC  “ LB, See BSG Resources Limited v. Republic of Guinea (ICSID Case
No. ARB/14/22), Procedural Order No. 2 on Transparency, paras. 12 — 17, Accessed September 30,2017,
http ://icsidfiles. worldbank. org/icsid/ICSIDBLOBS/ OnlineAwards/C3765/DC6752_En. pdf. BSG v. Guinea
SR TET I35t € 9 BE RN ) ELAT JE 08 10 ST, IV O W BE RN ) 5 78 R 5 98 8 B TR 9 2 1Y
PRI BB B o a$ B TS OU T, AN AE TS T AR08 19 ph . RN o
it T BRE AR S, B o 5 PR P AU LA il J LR o 5 5K A9 (9 ——TCSID IR AE R Ao i/ 2
FJ7 A BIE I H(ICSID 2 2497) B v 0 DU st A2 B v i 3 PO S O DU, ) o i PP 6 00 DU ) 7 A 7 0o A
(UNCITRAL A LI Y B4 feh e R e 9385 FH , A0 0 3 4% 5 T 6 6% 1 ICSID AR ( ICSID i i HLIN) i i
BHEE JIL 000 ) A9 20 4 F0 ) ok £ pe H: 4% % 4+ Vi, See Christian Leathley, Daniela Paez, “ UNCITRAL
Transparency Rules Applied for the First Time in Investor — State Arbitration” , Herbert Smith Freehills Dispute
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Perspectives” , International Arbitration Law Library 31, Kluwer Law International ,2014, p.98.
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@ Ibid. , p.509.
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Privileges in International Arbitration” , International and Comparative Law Quarterly 50, 2001, p.377.
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@ See Nicolas Meisel, Governance Culture and Development; A Different Perspective on Corporate
Governance, Paris: Organization for Economic Co — operation and Development, 2004, p.41.
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@ See L. V. Prott, “UNESCO International Framework for the Protection of the Cultural Heritage,” in
J. A. R. Nafziger and A. M. Nicgorski, eds. , Cultural Heritage Issues. The Legacy of Conquest,
Colonization and Commerce, Matinus Nijhoff, 2009, p.268.

@ S UL OO = A AR BRI ) , v Bl B A A 2013 4Rz, 55 11 3L,

@ See R.D. Hale, “Economic Aspects of Historic Preservation” , Journal of Cultural Economics 2,
1978, p.45.
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@ See A. Newcomble, “The Boundaries of Regulatory Expropriation in International Law” , ICSID
Review — Foreign Investment Law Journal 20, 2005, para. 2.

@ ARAEIRIEIN, B BB N G TS, PR IR AR B9 A AR ) — #43, AEE AR GE Y
RIS A7 Ry 7 24 T DAAN E 0 #F #M2 . See J. L. Sax, “Takings and the Police Power” , Yale Law
Journal 74 , 2000, p. 36.

@ See J. Vinuales, “Foreign Investment and the Environment in International Law: An Ambiguous
Relationship” , British Yearbook of International Law 80, 2010, p.64.
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@ See Valentina Sara Vadi, “ Cultural Heritage and International Investment Law: A Stormy
Relationship” , International Journal of Cultural Property 15, 2008, p.24.
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@ See Gus Van Harten, “The Public — Private Distinction in the International Arbitration of Individual
Claims Against the State” , The International and Comparative Law Quarterly 56, 2007, p.372.
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@ See J. W. Salacuse, “The Emerging Global Regime for Investment” , Harvard International Law
Journal 51, 2010, p.431.

@ See T. Sandler, “International Public Goods” , in Inge Kaul, Isabelle Grunberg,M. A. Stern eds. ,
Global Public Goods ; International Cooperation in the 21st Century, Oxford ; Oxford University Press, 1999,
p- 20.

@ See Albert H. Manwaring, “ American Heritage at Stake: The Government’s Vital Interest in
Interior Landmark Designations” , New Eng Law Review 25, 1990, p.318.

@ See American Convention of Human Rights, Article 21. 1.

(5 See Glamis Gold Ltd. v. United States of America, UNCITRAL Arbitration award (2009 ).
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@ Haward Mann, Konrad Von Moltkle, Protecting Investor Rights and the Public Good: Assessing
NAFTA Chapter 11, Winnipeg: IISD, 2003, p. 16.

@ See Sedco, Inc. v. National Iranian Oil Co. , 10 Iran - US CTR 180, 25 ILM 629 (1986) ; Too v.
Greater Modesto,23 Iran - US CTR 378 (1989 ) ; Saluka Investment BV v. Czech Republic, UNCITRAL
Partial Award (2006).

@ Moshe Hirsch, “Interactions between Investment and Non — Investment Obligations in International
Investment Law” , ILA Committee on International Law on Foreign Investment ,Research Paper No. 14 -06,
November 2006.
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@ Council of Europe Framework Convention on the Value of Cultural Heritage for Society, 27 October
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@ See M. Nic Craith, “Linguistic Heritage and Language Right in Europe”,in M. Langfield, W.
Logan,M. Nic Craith eds. , Cultural Diversity, Heritage and Human Rights, Ablingdon: Routledge, 2010,
p.47.

& Sawhoyamaxa Indigenous Community v. Paraguay, Inter — American Court of Human Rights,
Judgment of March 29, 2006.
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@ See F. Francioni, “The 1972 World Heritage Convention; An Introduction,”in F. Francioni ed. ,
The 1972 World Heritage Convention: A Commentary, Oxford:Oxford University Press, 2008, p.3.
@ S.D. Myers, Inc. v. Government of Canada, UNCITRAL Final Award(2002).
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JEOU) Ly = A ) 8 0] i 00 5 R AR AR E |, A 552 Bz T PP o6 SOk e 7 R

@ S GEEBRIE GNP AEBTT = bR 55 il IER) , B2 ) 2000 445 4 0]
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) H R FRCR PP AT BT 22 57

1. AR AR T D A AL s DU g 3 ST

LIRS i ) 25 T 2 ) SO iBE 7 R AP R i X A1 [ 5 3 U 7 B4 67 T
SR, T 2, O S AR SRR B A R Y RN Sy, AR T T SO 3
JPAE I DA A 2 3 ol Tk 1 Tﬁlifiﬂﬂ'l\lflﬁ%?%ﬂfﬁfﬁﬁij\?ﬂéﬁ_f
fietk, 2005 4F Parkerings Compagniet A. S. v. Lithuania Z@R[ ICSID £ 33 fk
ORI 1 5 B S ). i 3 EE B2 5] Metalclad Corp. v. United
Mexican States ZEVXFAEIC Y S, N WAEBASUALSE A TF 1 BOE A SR 11
AT, A 555 Ml o A/ R 5 3 I 7 R AT 4 v il 2 B ) 3, DA KO Tl
WATERIZE R TR . SR, 24308 ™ DR 4P 1 e e in 2 b ) 18098 7 1) £ 4 3
i, 2 LRI AN EH0E A 28 T A1) 4 I, S0 FE 8008 254 RO 0 7 B A3 A2 4
T%ﬁﬁ@f%l‘%, BRIV A T R 8 T A SR H AT R REAEAE , (HAT R A

— 5 7E Telenor Mobile Communications A. S. v. Republic of Hungary Z&©®
RS ATE IR UE . 12 5 R EE A * 2R 1 BUR Y TR R X A T B
PO d e A1) EI]ﬁIE;F [ BORF B9 2 1F %5 ( partial deprivation) , 1, JC
TEHERRAE [ R AT o Al L, f e £ iz I AEBERCR IR 2 2R 18 [
SCAREE PR S, AN R i 0 1 B T SN ) 2 PR R B
) £ 15 T AR HE

5 ADRERICR S U AN [ A5 ) S ) D s o A ol S it ™= 1 i ) 2 36 H

@ See R. Dolzer, “Indirect Expropriations: New Developments?” , New York University Environmental
Law Journal 11, 2003, p.90.

@ Parkerings Compagniet A. S. v. Lithuania, ICSID Case “8.4 Expropriation” , para.438.

®  SEPr_L,2004 4F Albert J. Connolly v. Canada 5852 LASCARIE 7 G4 5 H A1 g ] AR W T BE Y
ISR o 56 EBEREF N IR T AAR f) %2 R LAF35 7 351 H (Ontario” s Living Legacy Program ) 557
SO R BB 0 KA BT R AN AKE (P, AT 5055 35 W0 7 B 2 K BURE
B, R PRI HEAE AT o SEEAR 0 2 , 224 B oF SC A SR 7 15 1T A A 194 5% 2R T ik A i HE R A PR IT
See Albert J. Connolly v. Canada, Notice of Intent to Submit a Claim to Arbitration(2004 ).

@ Metalclad Corporation v. United Mexican States, ICSID Case No. ARB(AF)/97/1.

® Telenor Mobile Communications v. Republic of Hungary, Decision on Jurisdiction, ICSID Case
No. ARB/04/15(2006) , para.63.



© 186 fhH LM - HI38 B -
B9 (R HAR B RR SRy = 2 S 5 S0 ™), SHe AR T T B0 A ] S Akast 7 i o [
TR AR E TR, RN, A T8 5 ATk il (e i oo 4% %
B RS2 15 BRI 8 o AR S, G SR SO 15 it 3 Bk A Y 28 R, DU A4) B
R AR, PRI, A4 460 3 TR 7 P 104 35 e A Al B 0 S A it 7o 4 it 2 G
G} AP G AT AME (4, 71 2009 4F (% Glamis Gold Ltd. v. United States of
America 58, Vi T/ K Glamis Gold /A G FE MM VM B D X 1 5 AL 9 i R TT
SRAT RS X P Trial of Dreams” (IR, i o J5E A 7= 22 51 2 A 1 58
BEORCAETF R G X 8 R HEAT LI, IR 2 R A A b 3 48 BE . Glamis
Gold 7> w] 7 FR 0 P BURF A0 A (9 SR 4 7 58 0 28 H W 77 0 ¢ % 2L vk g SR
(continuum of fact) ¥4 B AIEAEL . BEFAPEBE AN ININEE Z BA G R R AdL
H 0, RO TE B Z SOt = IR IR R A P45 3P XN B SR 35 1l 5]
BEIR, 3 S5 (PR I S0 E BRI T A L) 55 12 400 R B 51 A 44 S SO Akt
PRARAP AL SR AR, DRI AN F LIRS JCAE X 45 8 3 A (BB . B R I A
JEUT BB 15 S FE DARS Bl MRl B A 0, {H LA L. Yves Fortier 1 Stephen L.
Drymer > {2 (45 il AU ) 324535 A I S ASUAET 5 SBECRF i it ) R0, @
PR E AR TARE 38 5 A S 2 L A LR FAMER 8 T 5 A 4 A
FI

2. SRRSO SR A AR I i 32 A

FERIZAEWC N E AR b, A =R A F W s ol RP SRR A HE (sole
effect test) . H BYARHE ( purpose test, BVE HI AU RIE) L SR 5 H 3 BUAR 1
(effect and purpose test) @ i, &R 5 H YRR S0 T 1 2 SRR 5 )
SERIRUREI S5 G HAR N E AR [ S8t BUR R 15 14 AR AE IS 2565
ISR RGO, ALHG A SC B A A RBOR DA BxX SR SR S B AR, 7E

@ Glamis Gold Ltd. v. United States of America, UNCITRAL Arbitration Award(2009).

@ L. Yves Fortier, Stephen L. Drymer, “ Indirect Expropriation in the Law of International
Investment; I Know It When I See It, or Caveat Investor” , ICSID Review — Foreign Investment Law Journal
19,2004 ,p.313.

@ Ibid. ,p.300.
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2011 4F Renée Rose Levy and Gremcitel S. A. v. Republic of Peru Z&f1,01995
ARV BT M SRS B — PR ARO[ S 2 T 125y AR
{02007 AFA 6 G0 23 0 (4T BOR DA 1132 3 AR D i IF
FAT UGS G . APEEARYEC e A 2 LR A 20) 56 31 45 2R 20
WHAIEZH B TR SOFS AN Z B L7 B 0T B 0 2, 35 2R
Z 7 FIAE , BIT SCASHY & LRI A2 2000 H 1, i 2 29 75 22 1) ) Ho At Pk 1
U AR DG PrRigs U o A SR B dfr S ) AU 0] ) A e e T 2 WL
SC LR SCAGIE P PR (H ICTE T BR ABSCR 0 B 8 [ K SR~ 2 4T Bk
SRS HM R W0 7 AUt fin ) T B R e

IR LIRS — R R R A8 S DU AN 2R R S (B I
AR, B H A9 E Y, AR [ SOAst ™ BOR X $ 9 i 1 TH RS , it
JETRIEE R A2, 7E 2012 4F Marion Unglaube and Reinhard Hans Unglaube v.
Costa Rica % 1, Unglaubes 114 3£ v T AF #7 15 22 1 K 44 K W7 4% 44 19 Playa
Grande VD (I V0 MER 2 HME PR B f0 ™ B ) o BRORT D9 DRAP 4 B G 8, T
WA 22 I b 2l o4 Las Baulas [E 58763 240 [dl . Unglaubes 2003 4F: [a] &
Wik BN E L BE S AL R 52008 AFAF ik B R e vk e fi 4 BRI ARG B
IR A R X Unglaubes I 7™ AOAE IS 8 70 BOAT AMEE BT & SCRPITE LT, 44 T
PEGEF W AT RIAL” o BRI, —4F 5 BN 22 JC 8, Unglaubes [a] ICSID $i25i
AT N BF S0 IR BN BURT B ARG R R) S I, o 82 DA [R] A 307 25 B iy
T3 H B TR ) (H R ik B s s ik B AT AN 15 2 E.
£ ¥ i) 155 (reasonable and justifiable expectations) , $5 %% 2 3£ T %] 4< i [H 47
N AR R — B SR HE Sa, (EARE R RE AR <y /R v, S8 2 DAt T i sz 461 %

(@D Renée Rose Levy and Gremcitel S. A. v. Republic of Peru, ICSID Case No. ARB/11/17, para.
142 ,170.

@ See Resolution Approving CIRAs and Recommending the Creation of Historical Commission,
National Directorial Resolution No. 1260/INC (2004 ).

® Marion Unglaube and Reinhard Hans Unglaube v. Costa Rica, ICSID Case No. ARB/09/20,
Award (2012).
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TN E B S ik BN BURT B9 AT D 48 G TR] AR A, 85 25 AT 0 ab . I3
W1, SME BT 5 BT (legitimate expectation ) J2 [ B &R DA RE W] 42 A Wi
RN EENEZ —,

(=) 2 AMZ B W) 4 1& A 2t 7

YR TE SO DR T S A1 45 5% 2 ) 52 W0 A 8 JRE WA E A AT i
I, ST S T I 7% 6 S () A ) e o) Sp [l 45 9% 3 AT 0 P A Aok, — 2
[ RAE 58 35 B0 25 2 v 0 [ A2 SO ) I A4 22 1 2 M2, HLSCA kst 7 O
AT B BB S A TREAE IS 5 A MEAR RIS o PRt , 2T 1)
FENEWORHE 08 5 BT 7 A ) S JBOR i 408 78 DR A0 4 48 75 A 0 B DO 55, 4
AERE AR 8 ] 8 M < 401 e 2 G T RS2 T SO S i 8 6 TR T L

1. S i 0 5 AMEE AR

PRI T8 ] S gt 7 D e i ) ol ) D) S TR MAC T 7™ A %) 552 B ) i 5 7 M
1EE 2R E A k3, 1 Compaiiia del Desarrollo de Santa Elena S. A. v.
Republic of Costa Rica 5 V95 K A i ik B IR ke 1 48 G40 X (H 2 5 5)
AR 2558 ) ) o 26 EHR5E DO BFHT Ik B BUR i #MEE A & BT, 42 52
ICSID . AR E L T AR UV 7= 19 28 - 115 3 B ( fair market value ) A fiff
SEAMEEUE . APEBE Ny T S | AR AR IO 4 2 A (EAR PR3
(RAE AN 5 T8 5 H At IR 209 4R W0 F JE X337 @7 4 Marion Unglaube and
Reinhard Hans Unglaube v. Costa Rica &, k2N R “ R R B8 2L
IR 3 ) 8 el AR A B F 9 8 36 A G i 1 (H B )RR I
F1% [ Fof . 5 24 R 1 T 20 U (B S M 7 A i A 1 S S v B AR AR LA
NGO ET B AMEE HAR HE T A . DL AL T RIS, K
ER ] = O s DA A (O 7 /N S TR 77K [ R 7= e ot 1 Y =B 8 SIP RT E S

(@ Compaiia del Desarrollo de Santa Elena S. A. v. Republic of Costa Rica, ICSID Case No. ARB/
96/1, Award(2000).
@ Ibid.
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SR AR ), VB0 R £ R0 SCA IS ™ R 5 8] 4 P 1] i R

(ERAEE B 2, X 5 9 3 S R 4 1AM O F AN U35 LU I 45, e
Southern Pacific Properties ( Middle East) Limited v. Arab Republic of Egypt &
SR R B T B RIS UROT R T H B R v, BT E RS B RS
YISl A , e S BURT S R IO 1 SERTHEHE R £ 58 T H Rl (B 3 B 4 7 Ik
MACHEIE = 2550 ) o MPEEEAMEBUI I B € b, N R 92 B0R] 2 45 2%
(damnum emergens) A REFFAFAME , AT FRILH 25451 2K (lucrum cessans ) WIAREZR
PRz, S RITE T4 UNESCO A2 1y SCAk 358 7 B I SK S A B AN AT [ B i I
W, @i A SR AT AR HOR] £ BB BB A G IR E” OBl ELB R X B 4
FHEVEATIE T TR 24 T 3 AR A 25 KURS: , DR H HAMEE AN B 24 2 57 78 S
s Aok liss Bo ital W, BRSPS A (R AR S BT AN A B E B
BB IR TE AT BT S SCAR 38 7™ BE IR S o P M) 4 B AN AU AR EE T 3,
ARS8 114 S S5 M) 4 0 ] R BRI 5 R4 T IR X5 o

2. REHRA G PEAME B

AR FE A TN AT R T 5 |k SRR 4 0 3 A, 78 St = fd Bl
A AT Befih & 159 BRG PR 25 45 3 #MS2 . F Papamichalopoulos and others v.
Greece FERIYN AR BEIA K5 5% 5 oK BE 5B A5 AH LAY 45 i - b T 225K A i
B M 45 T3 R 58 1 RS BB R S ORME S T I g ) R & F W R
(subjective damage) . PH 7 il BT 76 OR3P A [ A et 7= 4 [l It 0 3 1 450 %%
S BRI, T XA G P AR T AR R PR, AR 2 TEAUR 32 45 N, TE
VEHSE UM 45 3 LASTAL , IR B TR ROM S5 380G o TS 1 1] £ 400 A 2
AR MR, 7EBEE PR S B I 2 2 A U

@ AP ATSHIAE” AR TE X E H T 0V 7 14 5 S (T AR , 50 R 3, S22 B OV 7 ) e
ol PRI g R T s M, T R T8 T UM A R B 1 o 2 DL 2R R (R PR e 12 B
[ AL R ) | e hA: 2015 4R, 55 99 BT,

@ Southern Pacific Properties ( Middle East) Limited v. Arab Republic of Egypt, ICSID Case No.
ARB/84/3, Award on the Merits(1992) , para. 157.

@ Ibid. , para. 190.

@ Papamichalopoulos and others v. Greece, ECHR Ser A, No.330 - B(1995) ,para. 43.
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TEAE HACZ MY Joseph Clarles Lemire v. Ukraine Z& 1, VLemire A HAFE
1 50 22 9 22 AR BR R SE R B SRS 5 5 22 MU TR A SO A R i 2
LM ERFE TAMERE AL S, R SRAE R 25 40 WA . 7
ZPER AT A BRZE D ARG PR 25 A MEEAS REAE DR AR T [ AR A 7oA 3 1 40
MR LG, R AR 8 3 A= A 28 A g AR TR SO A A RRER T E | LA
SR TE [ B TAEAE WA TR 5 | A 4% o 5 e s 0 R A A I L B RO e Ao
MR AT, TCVR S AR ) A A0S AH Y P i FL S Y @ BV o e o
F AR g 1 0 B B S ™ R B 3 DA TR AR S, (R 38 4 S U R DA
RN VA MEASUE i RS T 7 A 18 S92 TSR i 400 R A B, AR AR R ) 2R ORI 45 43
K CEFERINE) & B H, okt 8 TR, BRI S1EE
AN R FR 5 430 35 104 DRER DG ZRA e AR B e — 1 T R A P (B i P i A, JF:
AR AH S 1 ] s v R 0 s DU A Ay S 4

()BT HEFG T

20 42 90 AEAR LK, Bifi g T FU st 7 Ok 4 s PRTE 4 R Bl 435 B A
9, SCHs B UR A 0 EI T R SR AL 2 2 T 55 SO Abast 7 48 R 1A R
B XA E 5 5 0 BRI M S 2 5 DR IEAT S H g R T Ak, A AR T8 [ SCAkast 7 IR
R T ORUEAT R, AR TT RER S B3 &N B TS T A BN AE Y e
A PRS0 A bR o b 1 PR ¢ Aol B 4 T T B R 1) ) el R A, U0 s
IR I8 EMRUEAT A B S AR 77 S iR A BRI R 1) o 58 B AN

1. A8 [ B ORAIEAT Ry 45 58 5 B BRI R

A IR — MR R T 36 [k, 2 36 A BE AR A E A L ER T TRV ™ a2 75
i A B IE R B R R R Z —, 5 Rz &8k 1z 8 F T ik

(@ Joseph Clarles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Award(2011).

@ Joseph Clarles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Award(2011), para.333.

@ Joseph Clarles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Dissenting Opinion (2011 ),
p. vii.

@ See K. Yannaca Small, “Fair and Equitable Treatment Standard: Recent Developments” ,in A.

Reinisch ed. , Standards of Investment Protection, Oxford: Oxford University Press, 2008, pp. 111 —130.



---------------------------------------------------------------- BEEFARERBXRE 191 @
PAITEAS % %% 2% 1 & B 157 .© 2007 4 Marion Unglaube and Reinhard Hans
Unglaube v. Costa Rica 53 Jefe 9 K3 BRI FI W7 (4 SCA 388 7 8 BT A L3 91
TRFEBE N, — 7 T, A5 TR BN BT A4 SE 38 2 HE I PN SCAkst 7 4P 4T BOH it
FEFFHYZE R (BIF RS ﬁ"?"ﬂi I, PSR R i A AR AR
Wt R R AN I Y R A AR AT .2 S — O, & B A O
JEFRIINE “i‘ﬁ“ﬁ‘%‘iﬁ%ﬂﬁﬁ%,ﬁ\ﬁ? | KA B A T X B — AR R
VA LRAEA T A PR AT o ™ /10 o AR P PRIEA T Ay 119 5 43¢, HAT i — i 2 T
RIDRUEAT A B4 T e T A1 5 5 38 DA S 45 0 il 2 el PN ) S A 3™ 1 1
ARDL , DA R 8058 8 MR 5847 R S B b R B AT T X0 2 ) 2 [ A DG IE A 432
IO AR AT 0 BOA5 A8, 12 7 SO et ™ el Brefie 9 i i SR A0 390 ol 450 ¢
FORUEWIZR I [ PR UEA T AR AR B SR

SR , 76 )5 K Suez, Barcelona,and Vivendi Universal S. A. v. Agrentine
SR AP EREE D O B AR A B S SRR [ B B A e E S0k
UAK 3 50 A5 ey 37 AR ] 9 DRAIEA T R A5 A7 AE .Y 5 3 AT A AR 3 A
UEAT A OB SE AR B A S8 Fh A0 TR I DAL DA 5 5 8 4 X il 7 08 AT R 4 7
Yy, AR RASUE DT 73 e A 2 AR AN A, — HAIE W 2R 38 [ ORI 7 2
AR IR A ZRTE AR KRR b2 il id 15 23120 IE A i S ) frh ootk

2. ARG FE SCHiE T SR IR S B A

PG T n] BE S B I 18] A AR A T 7 AR A8 A, LATE B9 R il 7E LS RT AE
A AIE” T, JUHR AR [ SO st YR A B0 H AT v iy 284k, 2 filf

BEGEE R TR SOAs 7 M) 4 5 50088 45 00 BRARA P BT, 6 S BRAL I

(D See Stephen Fietta, “ The ° Legitmate Expection’ Principle under Article 1105 NAFTA——
International Thundebird Gamming Corporation v. The United Mexican States”, The Journal of World
Investment and Trade 7, 2006, p.425.

@ Marion Unglaube and Reinhard Hans Unglaube v. Costa Rica, ICSID Case No. ARB/05/8, Award
(2007) , para.258.

@ Ibid. , para.270.

@ Suez, Sociedad General de Aguas de Barcelona S. A. , and Vivendi Universal S. A. v. Agrentine
Republic, Decision on Liability, ICSID Case No. ARB/03/19, Award(2010) ,para. 230.



© 192 G HEME - FI38 o
AR HEFPBOR (T B S R 1 I — I E L R T Y, X R TR AT
{18 2 T LA 206 B ST T AT A7 ST 3 DA A LA 25 | Tk AR A SR Y A 3
HAFEAIVRZE . 7E 2009 4F Glamis Gold Ltd. v. United States of America &, fif
FUE NNy 5 I N O SO 38t 7= 125 58 2 3 & 0%, 22 i LA XS Glamis
Gold 7 ] W0 7™ R SO il 5 it , 32 22 DR SR iz 4 0% XS & i T A2ty sep . Bl
FRIE [ SCAbgs A T R A AR BT R H AL SE A B B B JE AR XX Fl
R Pt 4xifi 47" (blanket protection) , [N 45 HUYI 5 H A BRH AIE
I 7K GZE AN BB AE AL Rl P 7k

TIAN ABARTE R, AR [ 10 SCAk st P N e IR AR EURE R Y , S8 A fie
BREMR T3 A 3L B 0 2 2 W AH DG AL ) o 7E 2012 4 Parkerings —
Compagnist A. S. v. Lithuania 587, iRz 45 1 Iy s R0 2% iy 35 500 (4 AR A7 2
DA xS & B A A5 ke DA kg i g AR B o b U A PRt 53 S A 5 F
SRIBUENLY ) I SCARE O S5 R AW I B A EEME S g SR
A JCAT G SCA ST IR, BRI AR E 2% sk ol H A TR Rk S A7 741, 1
P GEI E FEA T 1R] % ] N AT 5795 A48 TE 2 TE 1T 4 B0 .7 O AR 3 ] 15
S R HIR FI B & B2 A7 AE , S AR A BB TR A R XUBS: . (B
2, RN RS AR A T 1S BIT A [ B , 3 545 FH e A i B
TARMELAF S, MWARZERE RSB IE BT T 19 & 317 H IR A AR 3 [ 57
2 I BERAE SCA 38 ) i — K TR 5838 A i, DA 7022 T D330 2

7

@ Glamis Gold Ltd. v. United States of America, UNCITRAL Arbitration award(2009 ) , para.277.

@ kALY E 4l Parkerings 23 F 4E 2 i 55 57 P 46 4 SR A1 300 T BORAE 1T T 45 Ze 5 A i 4
BEUML o HR H T 2 2 AN Parkerings 23 w01 H X A A HHE R 3t 77 44 5760 B9 IH I A7 & HL
S HOE RN, T BN I T ) B R N SCA s IR SR A IR, I 5 5 — K 2 A R AT
IS ARR AR IZ A B2 0 H AR HAT (FF 22 A RIS TFRIEIR) o F o2, Parkerings 23 w] #1232 ICSID 30
FSLBEYEE ST A IERFB R o e A AhEREE 3 m) Parkerings 23 F) (143 5K I 2R XUT 2 25 A4 H 7K
HH %, See Parkerings — Compagnist A. S. v. Lithuania, ICSID Case No. ARB/01/7, Award
(2012).

@ Parkerings — Compagnist A. S. v. Lithuania, ICSID Case No. ARB/01/7, Award (2012) , para.
385.

@ Ibid. ,para. 332.
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U T VR BRI | A B R U AR BB 2 ).

RV EIRR R BT b SO PR R B L

| BRAS T a7 b B SCAR 388 7 B8 G i IR AN BEAROME T1& e i ok 7 =X,
F AR R A S A AT OE R R AR EME DL S s sk R R S 4
Te R JEA Bl e 7385 e — WY 0 JE A . P3RBT 78 H Al0RE 0 25 4 sl 4% e
A g e A IR, H1 % [ Rk phe Rl S B, 3 2 4 i v LA ik — 20 29 SRR G ]
SCAE PR A T R T S AT B R g 40 1 B /M

(—) Y ts) Jg W) 2 ) 3 AR M 5 T AME 69 15 R

L 5] T 2 — A HE X [ G AT 37 LA B BR A g [T s, 6 R AR 5> DA R
AR B DT SE A 55 ACRI -7 (4 0] O e GRS Bl 43 95 38 I 7 i
Shy % R s 5 ST A R PR BT I AT DU BT AR T A S R
BHRGEZ RO FR oS3k, H A Tt D) o 3 e ISR A B iy i Aok 2 4k
B 1k 2 T TSR o o) 452 9 A 25 AR P S S BT TR T 2 AR LA A IE S, Dl 5
R BAT BT IR RIS A PR, 3858 T TR R AR ORI A M A E 1 — B .

1. oA S ) e TRl AR W )32

Medioambientales Tecmed S. A. v. United Mexican States Z {1 3% iz &5 W 1%
IR AL 24 ) B — BRI ISCE 558 1 4% AAH SC B T iy Bo s 0], @5 65
FE PN BT PR A SR 45 5 AR A R T 5O AR L 2R AT )
SRR Y, 125 TEAR 5T 5 BT 2 5 e ™ S PR AR A LB P T B G

@ ST - (U8 L) SN e AT SCAEMCAY [ Brde B A b (9 PRI M3 ) L 2 CHN Bk 2% B 2%
#2)2008 4E45 6 1],

@ See V. Lowe, “Regulation or Expropriation” , Current Legal Problems 55, 2002, p.462.

@ BRUNTE Bt L ) 8 BASCR) AN 1 R 22 6] 1) SR 5K G R AN b 987 46 L EC/EU 4 2y
FE A3 ASASORE B A~ AR 12 24 1] R A~ AR B AR, A ™ — oo ] i A A 5
EEBIT Z RGP ALE] o B BEE F ) S5 D00 (3 A A of 1 A L [l 4R (1 6 AR ) AR &N
SF Bl E FEAY H i sl Sap A E &Iz Z B A%, See T. Jeremy Gunn, “Deconstruction
Proportionality in Limitations Analysis”, Emory Internatioanl Legal Review, Vol. 19, 2005, p. 465, in

Stephan W. Schill (ed. ), International Investment Law and Comparative Public Law, Oxford; Oxford
University Press, 2010, pp. 81 —-82.



@ 194 fpHGHE - B138 FF + e
PAEH oV %R S R 7R T8 [ SCAb 38 s R A LR 25 R BUR AT R
IEARHB S A U AEAE W, XA Lo 1 2 R A et 2 3 [ BURFAT R 1, LA
PR SCARIEE = AR 7 15 it 5 2 32F 2 AR A MR AH DG B2 9, gk 2% SE I AN
2003 A= 22 i ik % 473 ) (Protection and Care for Monuments Act) H1 52 3R 4
[ 45 58 8 AR A H T XN 925 IS 2 TR AT A ek 0, X0 5 0
PR B T H5 it A 2045 G L 8] . A X B 9] D 00 s 7 0 1 A B ]
el AR SCAaE R A 2 S E Y ok A W0 8 A 0 7 2 AT R A G 3
P AR A5 5 38 W 7 S s 32 A3 R DA S W 2 1 ] S Ak 3t ™ DR it H B B 1 Y
P

2. W A4 R Y iE

TV SR 19 55 o R i 0 35 M, IS G A ) i 400 35 A, BRI 2 5 XoF
ARG TE HEATVELE X A3, AR T8 [ BRURF SEEA T SCAb 3 7 R4 6 it PR, 45 9% 2 108
P2 RIE Y B AN EREE A U R A2 0 0 R, DA AR A [ T 5
M AR A 2 RER R, 72 A il iy 5L Al E 25 7 #5345 A1
I B £ 4%, Joseph Clarles Lemire v. Ukraine 25 i3 i %/ # 3% H= b 7 =
( quantification of damages) , B [t Gala Radio 7Efh# M [a] i M E 5 2 58
WU RA iR BIT 1B T 19Tl S M0 (R i o8 #MEEUS L 1] © 32 T
4 NPT AMER AR X —BR R Ty 52 7% 3 SC Ak st 15 il 9 1 >4
PE S0 E 15 1 VA7, — e P BT [ B R A AME RS 2 Y A
AL

(=) AP RIE R F A IR H o) &I

A BEE T S AR T 1 1 Sk 3 7 DR 4P i A 5 08 B B i —

@ Tecnicas Medioambientales Tecmed S. A. v. United Mexican States, ICSID Case No. ARB( AF)/
00/2, Award(2001), para. 122.

@ See Albert H. Manwaring, “ American Heritage at Stake: The Government’s Vital Interest in
Interior Landmark Designations” , New English Legal Review 25, 1990, p.318.

@ See Valentina Sara Vadi, Cultural Heritage and International Investment Law and Arbitration,
Cambridge University Press, 2014, p.72.

@ Joseph Clarles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Award(2011), para.117.
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R, SR Ik T o 7E A b T I P A SRk o 8098 o VA T HIAE
TR BT s Y AN W 20 1 B 4h U R4 2 BIT 38 J2 4 i i DAL
7["] TEAPRGE AT P LA FIAR G I 24 % Rk R A e, 7E B0 2 i s

AR TE VA | By R 00 A0 D B 9 A A 2 IR, X — R
&ﬁ%ﬂﬁAIE%ﬁf#%$ﬁ1ﬁzAE’J PR Ry A B 5 5% 8 FAR G 1 24 R i
I, JE I 2 16 FH 2R T8 VA N, 07 2 R0 AR T [ S A st 7 Ok 47 BRI B 0kt
BRI [ AR T RESR IR SCAG 35 7 DR AP I o 300 T A 3802 1 0By 2 1 ] ) S7.
BIe B B A SN AR R
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@ See P. Muchlinski, F. Ortino,C. Schreuer eds. , The Oxford Handbook of International Investment
Law, Oxford;Oxford University Press, 2008, p.92.

@ Zachary Douglas, “The Hybrid Foundations of Investment Treaty Arbitration” , British Yearbook of
International Law 74, 2003, p. 194.

® Emilio Augusto Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Award(2010) ,
para. 67.

@ Ibid. , para.396.
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@© EIA 7EARZ EBRACLY I P 1 DL B 1 B 20 23 v 3 3 A7 AE HLA0A T A2 SO IR &R 9 A% I
i, B, tH AR AT HAE BUR ( Operational Policy ) OP 4. 11 ( Physical Cultural Resource) # 3 , /£~ EIA &~
AL SRR — B 43, PR BEXH ARAT SR T H i SR BRI A TR A . W] LU, EIA fE— @ B
B F B 1k SCARS P PR AP R i 0 AR R PR AR BT e AR AT S 4355 g S fkas 7 IR . (HR, B AT
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Impact Assessment for Cultural World Heritage Properties ) H-th %f SCAk 158 77 I 78l 1) 4% 9% 0% 3 1) SC Ak g re
UM PEAL 3 1 EARSEVEIIN] . See Valentina Sara Vadi, Cultural Heritage and International Investment Law
and Arbitration, Oxford: Cambridge University Press, 2014, p.287.

@ William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of
Delaware Inc. v. Government of Canada, UNCITRAL, PCA Case No. 2009 -04.
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FrE Y il Rk 55 5 AE A BE S |

- R AR T [ A A A A

DA A 0 SCAR 38 7 DR 1 i ) o A o T S IR R LR 25 24 ( Treaties of the
European Community ) 55 36 %019 414140, B« HA AN Py s 5% b A 5
M EFBIAR  IZRE A S BT 2 RO AR BE D R RR B 45 249 [ 7E —
0L T 25 BIT 55 L 1 4 o] B2 O b AR 18 [0 A 2R 25 M A T . 7 I L il

@ R.H. Kreindler, “The Law Applicable to International Investment Disputes” ,in N. Horn ed. ,
Arbitrating Foreign Investment Disputes, The Hague: Kluwer Law International, 2004, pp.431 —434.

@ Glamis Gold Ltd. v. United States of America, UNCITRAL Arbitration Award (2009 ) , footnote 194.

@ Parkerings — Compagnist A. S. v. Lithuania, ICSID Case No. ARB/01/7, Award(2012).

@ See A. Von Staden, “Deference or no Deference, that is the Question; Legitimacy and Standard of
Review in Investor — State Arbitration” , Investment Treaty News 4, 2012, p. 3.
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@ Handyside v. United Kingdom (5493/72) ECHR 5 (1976), para. 48. For Commentary, see E.
Benvenisti, “Margin of Appreciation, Consensus and Universal Standards” , New York University Journal of
International Law 31, 1999, p.843.

@ See Fretté v. France (36515/97)ECHR 156 (2002), para.41.

@ See Valentina Sara Vadi, Cultural Heritage and International Investment Law and Arbitration,
Oxford: Cambridge University Press, 2014, p.274.

@ King of Greece and Others v. Greece, (25701/94)ECHR(2000) , para. 83.
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